PROBATE COURT.

Chapter. Section. Chapter. Section.
1. Jurisdiction of probate court...... 5650-5658 9. Of the conveyance of real
2. Probate of wills..................... 5659-5693 property by executors and
3. Executors and aduiinistra- administrators in certain
tors-Their letters, bonds, CASES......ne.n. 5871-5881
removals and suspensions... 5694-5762 10. Of accounts rendered by ex
4. Inventory and collection of ecutors, administrators
effects of decedent............ 5763-5777 and of the payment of
5. Of the homestead and of the debts............. 5882-5918
allotmeutof personal prop- 11. Of the partition, disiribution
BItY e 5778-5786 and final settlement of es
6. Of claims against the estate............ 5787-5811 tatesS....ooveeien, 5919-1948
7. Ot sales and conveyances of 12. Orders, decrees, process,
property of decedents............ 5812-5859 minutes, records and trial....... 5949-5982
8. Of the powers and duties of 13. Guardian and ward......... 5983-6040

executors and administra
tors, and of the manage

ment of estates................. 5560-5570
CHAPTER 1.
JURISDICTION.

Section. Section.

5650. Jurisdiction and powers. 5656. Powers of judge.

5651. Construction and effect of proceedings. 5656. Venue of probate acts.

5652. Service of process. 5657. When in more than one county-Venue

5653. Judge disqualified, when. in either.

5654. Jurisdiction resumed. 5658. Jurisdiction is territorial.
Jurisdiction and
powers of probate court. 8 5650. The probate court has jurisdiction, and the judge thereof power, which

s. 1, Prob. C.

must be exercised in the cases, and in the manner prescribed by statute:

1. To open and receive proof of last wills and testaments, and to admit them to
proof, and to revoke the probate thereof, and to allow and record foreign wills.

2. To grant letters testamentary, of administration and of guardianship, and to
revoke the same.

3. To appoint appraisers of estates of deceased persons.

4. To compel executors, administrators and guardians to render accounts.

5. To order the sale of property of estates, or belonging to minors.

6. To order the payment of debts due from estates.

7. To order and regulate all distributions of property or estates of deceased
persons.

8. To compel the attendance of witnesses and the production of title deeds,
papers and other property of an estate, or of a minor.

9. To exercise all the powers conferred by this chapter or by other law.

10. To make such orders as may be necessary to the exercise of the powers
conferred upon it.

11. To appoint and remove guardians for infants, and for persons insane or
otherwise incompetent; to compel payment
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PROBATE CODE. Jurisdiction.

Construction and

effect of proceedings.
s. 2, Prob. C.

Service of process
s. 3, Prob. C.

Judge disqualified,
when.
S. 4, Prob. C.

Jurisdiction resumed
when another judge

is qualified.
s. 5, Prob. C.

Powers of judge
s. 6, Prob. C.

Venue of probate acts

and delivery by them of money or property belonging to their wards, to control their
conduct and settle their accounts.

§ 5651. The proceedings of this court are construed in the same manner, and
with like intendments, as the proceedings of courts of general jurisdiction, and to its
records, orders, judgments and decrees, there are accorded like force, effect and legal
presumptions as to the records, orders, judgments and decrees of district courts.

8 5652. All process issued by the probate court shall be served in the same
manner, and by the persons and officers as provided for the service of process of the
district court, with the same fees.

8§ 5653. When the judge of the probate court is a party to any proceeding therein,
or connected by blood or affinity to any person so interested nearer than the fourth
degree, or is personally interested in the conduct or event of any probate matter or pro
ceeding, or when he is named as a legatee or devisee, or executor, or trustee in a will, or
is a witness thereto, he shall be disqualified to act therein, and it shall be disposed of as
follows:

1. He shall call the county clerk, who shall in such cases be substituted for and
have power,to act in place of the judge of the probate court; and such acts of the county
clerk while acting as judge of the probate court, shall be binding upon all parties
interested therein, and the record shall set forth the occasion of his substitution, and show
by his official signature the proceedings had, and the acts done by and before him.

2. Whenever in such cases the probate of any will, the appointment of any
executor, administrator or guardian, or any other probate act, is resisted, and any issue of
law or fact is joined, the said issue, and all the papers and records relating thereto, shall
be sent to the district court for the county or judicial subdivision which shall have full
jurisdiction of the same, and it shall be tried and determined and the necessary judgment
and order made by that court, and all the proceedings had and the judgments and orders
made therein shall be entered by the clerk of said court in the record of the probate court,
and returned, together with all the papers, to the probate court; and the clerk of the district
court is entitled to charge and receive the same fees as for like services in the district
court, and the county clerk the same fees as the judge of the probate court in like cases.

§ 5654. Under the substitution or transfer of jurisdiction provided in the last
section, the law and the rights of parties shall in all other respects be and remain the
same; and if, before the issues so transferred are decided, or the administration of such
estate is closed, another person be elected or appointed and qualified as judge of the
probate court, who is not disqualified to act in the settlement of the estate, he must
resume full jurisdiction of the case, and upon notice to that effect from the judge of the
probate court, the clerk of the district court must return all papers and records to the
probate court.

85655. A judge of the probate court, as contradistinguished from the probate
court, may exercise out of court all the powers expressly conferred upon him as a judge.

8 5656. Wills must be proved, and letters testamentary or of administration

s.7, Prob. C.

granted:
1. In the county of which the decedent was a resident at the time of his death, in
whatever place he may have died.
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PROBATE CODE. 88 5657-5661

When in more than
one county, venue
in either.

s. 8, Prob. C.

Jurisdiction territorial.

s. 9, Prob. C.

Custodian of will
to deliver same

to probate court.
s. 10, Prob. C.

Who may petition
court for proof

of will.

s. 11, Prob. C.

Requisites of

the petition.
s. 12, Prob. C.

2. In the county in which the decedent may have died, leav ing estate therein, he
not being a resident of the territory.

3. In the county in which any part of the estate may be, the decedent having died
out of the territory, and not resideni thereof at the time of his death.

4. In the county in which any part of the estate may be, the decedent not being a
resident of the territory, but dying within it, and not leaving estate in the county in which
he died.

5. In all other cases, in the county where application fol letters is first made.

§ 5657. When the estate of the decedent is in more than one county, he having
died out of the territory, and not having beer a resident thereof at the time of his death, or
being such non-resi dent and dying within the territory, and not leaving estate in the
county where he died, the probate court of that county in which application is first made
for letters testamentary or of adminis tration, has exclusive jurisdiction of the settlement
of the estate

8 5658. The probate court of the county in which applica tion is first made for
letters testamentary or of administration it any of the cases above mentioned, shall have
jurisdictior co-extensive with the territory in the settlement of the estate o the decedent
and the sale and distribution of his real estate and excludes the jurisdiction of the probate
court of every other county.

CHAPTER 2.
PROBATE OF WILLS.
Article. Section.  Article. Section
1. Petition, notice and proof....  5559-5670 5. Probate of lost or destroyed
2. Contesting probate of wills.... 5671-5676 will........ 5687-5691

3. Probate of foreign wills......... 5677-5679 6. Probate of nuncupative wills...5691-5693
4. Contesting will after probate.. 5680-5686

ARTICLE 1.-PETITION, NOTICE AND PROOF.

Section.

5665. Heirs given notice by mail.

5666. Powers of judge at chambers.

5667. Proof of notice--Appearance is waive.
of notice.

5668. Contesting a will.

5669. When there is no contest.

5670. Olographic will, how proved.

Section.

5659. Custodian of will to deliver to judge.

5660. Who may petition for proof of will.

5661. Requisites of the petition.

5662. Presumed renunciation of executor-
ship.

5663. Compulsory production of the will.

5664. Hearing of petition-Notice to be given.

8 5659. Every custodian of a will, within thirty days after receipt of information
that the maker thereof is dead, musi deliver the same to the probate court having
jurisdiction of the estate, or to the executor named therein. A failure to comply with the
provisions of this section makes the person failing re sponsible for all damages sustained
by any one injured thereby

5660. Any executor, devisee or legatee named in an3 will, or any other person
interested in the estate, may at an3 time after the death of the testator, petition the court
having jurisdiction to have the will proved, whether the same be it writing, in his
possession or not, or is lost or destroyed, or beyonc the jurisdiction of the territory, or a
nuncupative will.

8 5661. A petition for the probate of a will must show;

1. The jurisdictional facts.

2. Whether the person named as executor consents to act, of renounces his right
to the letters testamentary.

3. The names, ages and residence of the heirs and devisees of the decedent so far
as known to the petitioner.

4. The probable value and character of the property of the estate.
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5662-5667 PROBATE CODE. Probate of Wills.

5. The name of the person for whom letters testamentary are prayed. No defect
of form, or in the statement of jurisdictional facts actually existing, shall make void the
probate of a will.

Presumed renunciation § 5662. If the person named in a will as executor, for thirty days after lie has
of executorship. knowledge of the death of the testator, and that he is named as executor, fails to petition
s, 13, Prob. C. the proper court for the probate of the will, and that letters testamentary be issued to him,

he may be held to have renounced his right to letters, and the court may appoint any other
competent person administrator, unless good cause for delay is shown.

Compulsory production 8 5663. If it be alleged in any petition that any will is in the possession of a
of the will. third person and the court is satisfied that the allegation is correct, an order must be
s. 14, Prob. C. issued and served upon the person having possession of the will, requiring him to pro

duce it in the court at the time named in the order. If he has possession of the will and
neglects or refuses to produce it in obedience to the order, he may by warrant of the court
be committed to the jail of the county, and kept in close confinement until he produces it.

Hearing of the petition 85664. When the petition is filed and the will produced, the judge of the probate
Notice to be given. ~ court must fix a day for hearing the petition, not less than ten nor more than thirty days
s. 15, Prob. C from the production of the will. Notice of the hearing shall be given by the judge by

publishing the same in a newspaper of the county; if there is none, then by three written
or printed notices posted at three of the most public places in the county. If the notice be
ublished in a weekly newspaper, it must appear therein on at east three different days of
publication, and if in a newspaper published oftener than once a week, it shall be so
published that there must be at least ten days from the first to the last day of publication,
both the first and the last days being included. If the notice is by posting it must be given
at least ten days before the hearing.

Heirs given notice 8 5665. Written or printed copies of the notice of the time appointed for the
by mail. probate of the will, must be addressed to the heirs of the testator resident in the territory,
s. 16, Prob. C. at their places of residence, if known to the petitioner, and deposited in the postoffice,

with the postage thereon prepaid by the petitioner, at least ten days before the hearing; the
notice must be issued by the judge over the seal of the court. Proof of the mailing of the
notice must be made at the hearing; the same notice and proof of service thereof on the
person named as executor must be made if he be not the petitioner; also on any person
named as coexecutor, not petitioning, if their place of residence be known.

Powers of judge 8 5666. The judge of the probate court may, out of term time, or at chambers,

at chambers. receive petitions for the probate of wills, and make and issue all necessary orders and

s. 17, Prob. C. writs to enforce the production of wills and the attendance of witnesses, and may appoint
special terms of his court for hearing the petitions, trials of issues, and admitting wills to
probate.

Proof of notice 8 5667. At the time appointed for the hearing, or at the time to which the hearing

Appearance is waiver may have been postponed, the court, unless the parties appear, must require proof that the

of notice. notice has been given, which being made the court must hear testimony in proof of the

s. 18, Prob. C. will. If such notice is not proved to have been given, or if from any other cause it is

necessary, the hearing may be postponed to a day certain, and notice to absentees given
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Contesting a will.
s. 19, Prob. C.

When there is no
contest.
s. 20, Prob. C.

Olographic will,

how proved.
s. 21, Prob. C.

Proceedings when
probate of will

is contested.

s. 22, Prob. C.

thereof, as original notice is required to be given. The appearance in court of parties
interested is a waiver of notice.

8 5668. Any person interested may appear and contest the will. Devisees,
legatees or heirs of an estate may contest the will through their guardians, or attorneys
appointed by themselves, or by the court for that purpose; but a contest made by an
attorney appointed by the court does not bar a contest, after probate, by the party so
represented, if commenced within one year after such probate; nor does the non-
appointment of an attorney by the court of itself invalidate the probate of a will.

8§ 5669. If no person appears to contest the probate of a will, the court may
admit it to probate on the testimony of one of the subscribing witnesses only, if he
testifies that the will was executed in all particulars as required by law, and that the
testator was of sound mind at the time of its execution.

8 5670. An olographic will may be proved in the same manner that other private
writings are proved.

ARTICLE 2.-CONTESTING PROBATE OF WILLS.

Section. Section.

5671. Proceedings where probate of will is 5674. Testimony of each witness must be
contested. preserved.

5672. Findings and conclusions of the court. 5675. Certificate of probate.

5673. Witnesses on trial of the contest. 5676. Record of will and certificate.

8 5671. If any one appears to contest the will, he must file written grounds of
opposition to the probate thereof, and serve a copy on the petitioner and other residents of
the county interested in the estate, any one or more of whom may demur thereto upon any
of the grounds of demurrer allowed by law in civil actions. If the demurrer be sustained,
the court must allow the contestant a reasonable time, not exceeding ten days, within
which to amend his written opposition. If the demurrer is overruled, the petitioner and
others interested may jointly or separately answer the contestant's grounds, traversing or
otherwise obviating or avoiding the objections. Any issues of fact thus raised, involving:

1. The competency of the decedent to make a last will and testament;

2. The freedom of the decedent at the time of the execution of the will from
duress, menace, fraud, or undue influence;

3. The due execution and attestation of the will by the decedent or subscribing
witnesses; or,

4. Any other questions substantially affecting the validity of the will

Must be tried and determined by the court. On the trial the contestant is plaintiff,
and the petitioner is defendant.

Findings and conclusions § 5672. The court, after hearing the case, must give in writing the findings of

of the court
s. 23, Prob. C.

Witnesses on trial
of the contest.
s. 24, Prob. C.

fact and conclusions of law upon the issues submitted, and upon these the court must
render judgment, either admitting the will to probate or rejecting it. In either case, the
proofs of the subscribing witnesses must be reduced to writing. If the will be admitted to
probate, the judgment, will, and proofs must be recorded.

85673. If the will is contested, all the subscribing witnesses who are present in
the county, and who are of sound mind, must be produced and examined; and the death,
absence or insanity of any of them must be satisfactorily shown to the court. If none of
the subscribing witnesses reside in the county, and are not present at the time appointed
for proving the will, the court
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§ 5674-5680 PROBATE CODE. Probate of Wills.

may admit the testimony of other witnesses to prove the sanity of the testator and the
execution of the will; and, as evidence of the execution, it may admit proof of the
handwriting of the testator and of the subscribing witnesses, or any of them.

Testimony of each 5674. The testimony of each witness, reduced to writing and signed by him,
witness must be shall be taken, kept and filed by the judge, and shall be good evidence in any subsequent
preserved. contests or trials concerning the validity of the will, or the sufficiency of the proof

s. 25, Prob. C. thereof, if the witness be dead, or has permanently removed from this territory.

Certificate of probate. 8 5675. If the court be satisfied upon the proof taken that the will was duly

s. 26, Prob. C. executed, and that the testator was, at the time of the execution thereof, of sound and

disposing mind, and not acting under duress, menace, fraud or undue influence, a
certificate of the proof and the facts so found, signed by the judge and attested by the seal
of the court, must be attached to the will.

Record of will and 8 5676. The will and the certificate of the proof thereof, together with all the
certificate. evidence taken, must be filed by the judge, and recorded by him in a book to be provided,
s. 27, Prob. C. at the charge of the county, for that purpose.

ARTICLE 3.-PROBATE OF FOREIGN WILLS.
Section. Section.
5677. Foreign wills probated, where. 5679. Requisites of proof.
5678. Petition and time of hearing.
Foreign wills probated
where estate is claimed. 8 5677. Every will duly proved and allowed in any other of the territories, or in
s. 28, Prob. C. any of the United States or the District of Columbia, or in any foreign country or state,
may be allowed and recorded in the probate court of any county in which the testator
shall have left any estate, or any estate for which claim is made.
Petition filed and time § 5678. When a copy of the will and the probate thereof, duly authenticated,
appointed for hearing. shall be produced by the executor, or by any other person interested in the will, with a
s. 29, Prob. C. petition for letters, the same must be filed, and the court or judge must appoint a time for
the hearing, notice whereof must be given as provided for an original petition for the
probate of a will.

Requisites of proof. 8 5679. If, on the hearing, it appears upon the face of the record that the will has
s. 30, Prob. C. been proved, allowed and admitted to probate in any other of the territories, or any state

of the United States, the District of Columbia, or in any foreign country or state, and that
it was executed according to the law of the place in which the same was made, or in
which the testator was at the time domiciled, or in conformity with the laws of this
territory, it must be admitted to probate, be certified in like manner according to the facts,
and recorded, and have the same force and effect as a will first admitted to probate in this
territory, and letters testamentary or of administration issued thereon.

ARTICLE 4.-CONTESTING WILL AFTER PROBATE.

Section. Section.
5680. Causes for contesting will after pro- 5683. Hearing of contest.
bate. 5684 Revocation of will.

5681. Citation issued to executors. 5685. . Costs of contest.

5682. Another wil offered. 5686. Probate, when conclusive.
Causes for contesting
will after probate. 8 5680. When a will has been admitted to probate, any person interested therein
s. 31, Prob. C. may at any time within one year after such probate, contest the same or the validity of the

will. For
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Citation issued to
executors.
s. 32, Prob. C.

Another will offered.
s. 33, Prob. C.

Hearing of contest.
s. 34, Proh. C.

Revocation of will.
s. 35, Proh. C.

Costs of contest.

s. 36, Prob. C.

Probate conclusive.
s. 37, Prob. C.

that purpose he must file in the court in which the will was proved a sworn petition in
writing containing his allegations, that evidence discovered since the probate of the will,
the material facts of which must be set forth, shows:

1. That a will of a later date than the one proved by the decedent, revoking or
changing the former will, has been discovered, and is offered; or,

2. That some jurisdictional fact was wanting in the former probate; or,

3. That the testator was not competent, free from duress, menace, fraud, or
undue influence when the will allowed was made; or,

4. That the former will was not duly executed and attested.

5681. Upon filing the petition, a citation must be issued to the executors of the
will, or to the administrators with the will annexed, and to all the legatees and devisees
mentioned in the will, and heirs residing in the territory, so far as known to the petitioner,
or to their guardian. if any of them are minors, or their personal representatives, if any of
them are dead, requiring them to appear before the court on some day of a regular term
therein specified, to show cause why the probate of the will should not be revoked.

8 5682. If another will be offered by the petition, it must show all that is
required in the original case of a petition for the probate of a will, and like notices must
be served in the same manner, and upon all the parties, as required before the hearing of
proof of any will originally; provide, that such notices need not be served on any persons
upon whom the citation required in the preceding section is to be served.

8 5683. At the time appointed for showing cause, or at any time to which the
hearing is postponed, personal service of the citations having been made upon the persons
named therein, and the required publication, posting and service of the notices having
been made, and all duly proved, the court must proceed to try the issues joined in the
same manner as in an original contest of a will. If upon hearing the proofs of the parties
the court shall decide that the will is, for any of the reasons alleged, invalid, or that it is
not proved to be the last will of the testator, the probate must be annulled and revoked,;
and if the court shall decide that the new will is valid, it may admit the same to probate in
the same manner as originally upon the probate of a contested will.

8§ 5684. Upon the revocation being made, the powers of the executor or
administrator with the will annexed, must cease; but such executor or administrator shall
not be liable for any act done in good faith previous to the revocation.

8 5685. The fees and expenses must be paid by the party contesting the validity
or probate of the will, if the will in probate be confirmed. If the probate be annulled and
revoked, the costs must be paid by the party who resisted the revocation, or out of the
property of the decedent, as the court directs.

8 5686. If no person, within one year after the probate of a will, contests the
same or the validity thereof, the probate of the will is conclusive, saving to infants and
persons of unsound mind, a like period of one year after their respective disabilities are
removed.
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Proceedings in case
of lost will.
s. 38, Prob. C.

Special requisites

of proof s of proof.
s. 39, Prob. C.

Statement of lost will.

ARTICLE 5.-PROBATE OF LOST OR DESTROYED WILL.

Section. Section .
5687. Proceedings in case of lost will. 5689. Ftatement of lost will.
5688. Special requisites of proof. 5690. Restraint of former administrators.

8 5687. Whenever any will is lost or destroyed, the probate court must take
proof of the execution and validity thereof, and establish the same, notice to all persons
interested being first given, as prescribed in regard to proofs of wills in other cases. All
the testimony given must be reduced to writing, signed by the witnesses, filed and
preserved.

8 5688. No will shall be proved as a lost or destroyed will, unless the same is
proved to have been in existence at the time of the death of the testator, or is shown to
have been fraudulently destroyed in the life-time of the testator, nor unless its provisions
are clearly and distinctly proved by at least two credible witnesses.

s. 40, Prob. C.

Restraint of former
administrators
s. 41, Prob. C.

Nuncupative wills,

how proved.
s. 42, Prob. C.

Limitation as to time

and facts alleged.
s. 43, Prob. C.

Double time allowed
for revocation.
s. 44, Prob. C.

8 5689. When a lost will is established, the provisions thereof must be distinctly
stated and certified by the judge of the probate court, under his hand and the seal of the
court, and the certificate must be filed and recorded as other wills are filed and recorded,
and letters testamentary or of administration with the will annexed, must be issued
thereon in the same manner as upon wills produced and duly proved; the testimony must
be reduced to writing, signed, certified and filed as in other cases, and shall have the
same effect as evidence as provided in article 2 of chapter 2.

8 5690. If before or during the pendency of an application t i prove a lost or
.destroyed will, letters of administration are granted on the estate of the testator, or letters
testamentary of any previous will of the testator are granted, the court may restrain the
administrators or executors so appointed from any acts or proceedings which would be
injurious to the legatees or devisees claiming under the lost or destroyed will.

ARTICLE 6.-PROBATE OF NUNCUPATIVE WILLS.

Section. Section.
5691. Nuncupative wills, how proved. 5693. Double time allowed for revocation.
5692. Limitation as to time and facts al

leged.

8 5691. Nuncupative wills may at any time, within six months after tile
testamentary words are spoken by the decedent, be admitted to probate on petition and
notice as provided for the probate of wills executed in writing. The petition, in addition to
the jurisdictional facts, must allege that the testamentary words, or the substance thereof,
were reduced to writing within thirty days after they were spoken, which writing must
accompany the petition.

8 5692. The probate court must not receive or entertain a petition for the probate
of a nuncupative will until the lapse of fourteen days from the death of the testator, nor
must such petition be at any time acted on, unless the testamentary words are, or their
substance is, reduced to writing and filed with the petition, nor until the surviving
husband or wife, if any, and all other persons resident in the territory or county, interested
in the estate, are notified, as provided in article 1 of chapter 2.

8§ 5693. Contests of the probate of nuncupative wills and appointments of
executors and administrators of the estate devised thereby must be had, conducted and
made as herein
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before provided in cases of the probate of written wills; provided, that double the period
allowed for the petition of revocation of the probate of a written will shall be allowed in
which to petition for the revocation and annulling of a nuncupative will.

CHAPTER 3.
EXECUTORS AND ADMINISTRATORS. THEIR LETTERS, BONDS,
REMOVALS AND SUSPENSIONS.

Article. Section.  Article. Section.
1. Letters testamentary and of 6. Oaths and bonds of executors
administration with the and administrators...... 5724-5743
will annexed-flow and to 7. Special administrators, their
when issued.......... 5694-5701 powers and duties...... 5744-5750
2. Form of letters.................. 5762-5704 8. Wills found after letters of ad
3. Letters of administration-To ministration granted, and
whom and the order in miscellaneous provisions.. 5751-5757
which they are granted... 5705-5710 9. Removals and suspensions in
4. Petition and conest for the letters certain cases............... 5758-5762
and action thereon....... 5711-5719
5. Revocation of letters and
proceedings therefor..... 5720-5723

ARTICLE |.--LETTERS TESTAMENTARY AND OF ADMINISTRATION
WITH THE WILL ANNEXED, HOW AND TO WHOM ISSUED.

Section. Section.
5694. Letters to the executors by the will. 5699. Removal of disqualification.
5695. Incompetency defined. 5700. Appointment and acts of part of execu
5696. Objections to executors. tore.
5697. Marriage of a woman annuals executorship 5701. Administrators have same power as
5698. Death of one executor. executor executors.
Letters to the
executors by 5694. The court admitting the will to probate after the same is proved and
the will. allowed, must issue letters thereon to the persons named therein as executors, who are
s. 45, Prob. C. competent to discharge the trust, who must appear and qualify unless objection be made
as provided in the second section following.
Incompetency defined. 8 5695. No person is competent to serve as executor who at the time the will is
s. 46, Prob. C. admitted to probate, is:
1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to execute the duties of the trust by reason
of drunkenness. improvidence, or want of understanding or integrity.
If the sole executor or all the executors are incompetent, or renounce or fail to apply for
letters, or to appear and qualify, letters of administration with the will annexed must be
issued.
Objections to executors. 5696. Any person interested in a will may file objections in writing, to granting
s. 47, Prob. C. letters testamentary to the persons named as executors, or any of them; and the objections
must be heard and determined by the court. A petition may, at the same time, be filed for
letters of administration, with the will annexed.
Marriage of executrix 8 5697. When an unmarried woman, appointed executrix, marries, her authority
extinguishes her is extinguished. When a married woman is named as executrix, she may be appointed and
authority. serve in every respect is a femme sole.
$.48, Prob. C. 8 5698. No executor of an executor shall, as such, be authorized to administer on
Death of an executor. the estate of the first testator, but on the death of the sole or surviving executor of any last
s. 49, Prob. C. will, letters of administration with the will annexed, of the estate of the first testator, left
unadministered, must be issued.
Removal of the § 5699. Where a person absent from the territory, or a minor, is named
disqualification. executor, and there is another executor who accepts the trust and qualifies, the latter may
s. 50, Prob. C. have letters testamentary and administer the estate until the return of the
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s. 51, Prob. C.
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same power as
executor.

s.52. Prob. C.

Form of letters

absentee, or the majority of the minor, who may then be admitted as joint executor. If
there is no other executor, letters of administration with the will annexed, must be
granted; but the court may, in its discretion, revoke them on the return of the absent
executor, or the arrival of the minor at the age of majority.

8 5700. When all the executors named are not appointed by the court, those
appointed have the same authority to perform all acts and discharge the trust required by
the will, as effectually for every purpose as if all were appointed and should act together;
when there are two executors or administrators, the act of one alone shall be effectual, if
the other is absent from the territory, or laboring under any legal disability from serving,
or if he has given his co-executor or co-administrator authority, in writing, to act for both;
and when there are more than two executors or administrators, the act of a majority of
them is valid.

§ 5701. Administrators with the will annexed have the same authority over the
estates which executors named in the will would have, and their acts are as effectual for
all purposes. Their letters must be signed by the judge of the probate court, and bear the
seal thereof.

ARTICLE 2.-FORM OF LETTERS.
Section. Section.
5705. Form of letters testamentary. 5704, Letters of administration.
5703. Letters of administration with will.

testamentary. 8 5702. Letters testamentary must be substantially in the following form:
s. 53, Prob. C. TERRITORY OF DAKOTA,
COUNTY OF }
The 1ast will of A B, deceased. a copy of which is hereto annexed, having been proved and recorded
in the probate court of the county of C D, who is named there in, is hereby appointed executor. Witness,
G FI, judge or the probate court of the county of with the seal of the
court affixed, the day of A.D., 18.
Letters of administration [Seal and the Official signature of the judge.]
with the will. 8 5703. Letters of administration with the will annexed must be substantially in
s. 54, Prob. C. the following form:
TERRITORY OF DAKOTA,
COUNTY OF
The last will of A R, deceased, a copy of which is hereto annexed, having been proved and recorded
in the probate court of the county of and there being no executor named in the will (or, a+ the case may
be). C U is hereby appointed administrator with the will annexed. Witness, G H, judge of the probate court of
the county of with the seal of the court affixed, the day of A.D., 18.
[Seal and the official signature of the judge.]
Letters of administration. 8 5704. Letters of administration must be signed by the judge, under the seal of
s. 55, Prob. C. the court, and substantially in the following form:

TERRITORY OF DAKOTA,

COUNTY OF
C D is hereby appointed administrator of the estate of A B, deceased.Witness, G H, judge of the probate court
of the county of with the seal thereof affixed, the day of A.D.18..
[Seal aid official signature of the judge.]
ARTICLE 3.-LETTERS OF ADMINISTRATION-TO WHOM AND THE
ORDER IN WHICH THEY ARE GRANTED.

Section. Section.
5705. Who are entitled to letters of adminis- 5708.. Letters to guardian of minor.
tration. 5709, Incompetency defined
5706. Preferences. 5710. Married woman cannot be adminis
Who are entitled to  5707. Persons equally entitled. tratrix.
letters of administration. 8 5705. Administration of the estate of a person dying intestate must be granted

s. 56, Prob. C.

to some one or more of the persons
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hereinafter mentioned, and they are respectively entitled thereto in the following order:
1. The surviving husband or wife, or some competent person whom he or she
may request to have appointed.
. The children.
. The father or mother.
. The brothers.
. The sisters.
. The grandchildren.
. The next of kin entitled to share in the distribution of the estate.
. The creditors.
. Any person legally competent.
If the decedent was a member of a partnership at the time of his decease, the surviving
partner must in no case be appointed administrator of his estate.

Co~NouThwWwN

Preferences. 8 5706. Of several persons claiming and equally entitled to administer, males

s. 57, Prob. C. must be preferred to females, and relatives of the whole blood to those of the half blood.
Equally entitled 8 5707. When there are several persons equally entitled to the administration,

s. 58, Prob. C. the court may grant letters to one or more of them; and when a creditor is claiming letters,

the court may, in its discretion, at the request of another creditor, grant letters to any other
person legally competent.

Letters to guardian § 5708. If any person entitled to administration is a minor, letters must be

of minor. granted to his or her guardian, or any other person entitled to letters of administration, in
s. 59, Prob. C. the discretion of the court.

Incompetency defined. 8 5709. No person is competent to serve as administrator or administratrix, who,
s. 60, Prob, C. when appointed, is:

1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to execute the duties of the trust by reason
of drunkenness, improvidence, or want of understanding or integrity.
Married woman cannot § 5710. A married woman must not be appointed administratrix. When an

be administratrix. ~ Unmarried woman, appointed administratrix, marries, her authority is extinguished.
s. 61, Prob. C.

ARTICLE 4.-PETITION AND CONTEST FOR LETTERS AND ACTION

THEREON.
Section. Secion.
5711. Requisites of petition for administra- 5716. Proof of the notice.
tion. 5717. Waiver of right to letters.

5712. When letters maybe granted. 5718. Proof of intestacy-Value and character

5713. Notice of hearing. of property.

5714. Who may contest application. 5719. Administration to third persons on re

5715. Hearing of the petition.. quest.
Requisites of petition
for administration. 8 5711. Petition for letters of administration must be in writing, signed by the
s. 62, Prob. C. applicant or his counsel, and filed with the judge of the court stating the facts essential to

give the court jurisdiction of the case, and when known to the applicant, he must state the
names, ages and residence of the heirs of the decedent, and the value and character of the
property. If the jurisdictional facts existed, but are not fully set forth in the petition, and
are afterward proved in the course of administration, the decree or order of administration
and subsequent proceedings are not void on account of such want of jurisdictional
averments.
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When letters may § 5712. Letters of administration may be granted at a regular terns of the court
be granted. or at a special term appointed by the judge for the hearing of the application.

s. 63, Prob. C. 8 5713. When a petition praying for letters of administration is filed, the judge
Notice of hearing.  must give notice thereof containing the name of the decedent, the name of the applicant

s. 64, Prob. C. for letters, and the day and term of the court at which the application will be heard, which

notice must be published by posting or printing in a newspaper, the same as required for
notice of the probate of a will.

Who may contest 8 5714. Any person interested may contest the petition by filing written
the application. opposition thereto on the ground df the incompetency of the applicant, or may assert his
s. 65, Prob. C. own rights to the administration and pray that letters be issued to himself. In the latter

case the contestant must file a petition and give the notice required for an original
petition, and the court must hear the two petitions together.

Hearing of the petition. 85715. On the hearing, it being first proved that notice has been given as herein

s. 66, Prob. C. required, the court must hear the allegations and proofs of the parties, and order the
issuing of letters of administration to the party best entitled thereto.

Proof of the notice. 8 5716. An entry in the minutes of the court, that the required proof was made

s. 67, Prob. C. and notice given, shall be conclusive evidence of the fact of such notice.

Waiver of right § 5717. Letters of administration must be granted to any applicant, though it

to letters. appears that there are other persons having better rights to the administration when such

$ 68 Prob. C. persons fail to appear and claim the issuing of letters to themselves.

Proof of intestacy 8 5718. Before letters of administration are granted on the estate of any person

and value and who is represented to have died intestate, the fact of his dying intestate must be proved by

character of the testimony of the applicant or others; and the court may also examine any other person

property. concerning the time, place and manner of his death, the place of his residence at the time,

s. 69, Prob. C. the value and character of his property, and whether or not the decedent left any will, and
may compel any person to attend as a witness for that purpose.

Administration to 8 5719. Administration may be granted to one or more competent persons,

third persons on although not entitled to the same, at the written request of the person entitled, filed in the

request. court. When the person entitled is a non-resident of the territory, affidavits or deposi-

s. 70, Prob. C. tions taken ex-parte before any officer authorized by the laws of this territory to take

acknowledgments and administer oaths out of this territory, may be received as prima
facie evidence of the identity of the party, if free from suspicion, and the fact is estab-
lished to the satisfaction of the court.

ARTICLE 5.-REVOCATION OF LETTERS AND PROCEEDINGS THERE

FOR.
Section. Section.
5720. When letters may be revoked. 5722. Hearing on application for revocation.

5721. Additional notice must be given. 5723. Assertion of prior right.

When letters may

be waived. 8§ 5720. When letters of administration have been granted to any person other

s. 71, Prob. C. than the surviving husband or wife, child, father, mother, brother, or sister of the
intestate, any one of them may obtain the revocation of the letters and be entitled to the
administration, by presenting to the probate court a petition praying the revocation, and
that letters of administration may be issued to him.
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Additional notice given. 85721. When such petition is filed, the judge must in addition to the notice

s. 72, Prob. C. provided upon petition for letters, issue a citation to the administrator to appear and
answer the same at the time appointed for the hearing.

Hearing on applica- 85722. At the time appointed, the citation having been duly served and returned,

tion for revocation.  the court must proceed to hear the allegations and proofs of the parties; and if the right of

s. 73, Prob. C. the applicant is established, and he is competent, letters of administration must be granted
to him, and the letters of the former administrator revoked.

Assertion of prior right. 8§ 5723. The surviving husband or wife, when letters of administration have been

s. 74, Prob. C. granted to a child, father, mother, brother or sister of the intestate, or any of such relatives

when letters have been granted to any other of them, may assert his prior right, and obtain
letters of administration, and have the letters before granted revoked in the manner
prescribed in the three preceding sections.

ARTICLE 6.-OATHS AND BONDS OF EXECUTORS AND ADMINIS

TRATORS.
Section. Section.
5724. Executor and administrator must take 5733. Bond waived by will.
oath 5734. Bond becoming insufficient.
5725. Non-resident must appoint agent. 5735. Service of citation.
5726. Executors and administrators must 5736. Hearing and order.
give bond. 5737. Revocation of letters for disobedience.
5727. Additional bond must be given before 5738. Suspension of powers.
real estate is sold. 5739. Judge to make inquiry into sufficiency
5728. Condition of bond, of bond.
5729. Separate bonds. 5740. Release of surety on application.
5730. Successive recoveries on bond. 5741. Release allowed, when.
5731. Justification of bond, and approval. 5742. Refusal to give new sureties.
5732. Security insufficient. 5743. Hearings out of term time.
Executor and
administrator must 8 5724. Before letters testamentary or of administration are issued to the
take oath. executor or administrator, he must take and subscribe an oath, before some officer
s. 75, Prob. C. authorized to administer oaths, that he will perform, according to law, the duties of

executor or administrator, which oath must be attached to the letters. All letters
testamentary and of administration issued to, and all bonds executed by executors or
administrators, with the affidavits and certificates thereon must be forthwith recorded by
the judge in books to be kept by him in his office for that purpose.
Non-resident must 8 5725. Every executor, administrator or guardian appointed in, but residing,
appoint an agent out of the territory, shall, before entering upon the duties of his trust, in writing, appoint
upon whom service  an agent residing in the county where he is appointed, and shall by such writing stipulate
can be made. and agree that the service of any legal process against him as such executor, administrator
s.1,¢.106, 1883. or guardian if made on said agent shall be of the same legal effect as if made on himself
personally within the territory. Such writing shall give the proper address of such agent
and shall be filed in the office o the judge of the probate court where such appointment is

made.
Executors and 8 5726. Every person to whom letters testamentary or of administration are
administrators must  directed to issue, must, before receiving them, execute a bond to the territory of Dakota,
give bond. with two or more sufficient sureties, to be approved by the judge of the probate court. In
s. 76, Prob. C. form the bond must be joint and several, and the penalty must not be less than twice the

value of the personal property, and twice the probable value of the annual rents, profits
and issues of the real property belonging to the estate, which values
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must be ascertained by the probate judge, by examining on oath the party applying, and
any other persons.

§ 5727. The judge must require an additional bond whenever the sale of any
real estate belonging to an estate is ordered by him; but no such additional bond must be
required when it satisfactorily appears to the court that the penalty of the bond given
before receiving letters, or any bond given in place thereof is equal to twice the value of
the personal property remaining in, or that will come into the possession of the executor
or administrator, including the annual rents, profits, and issues of real estate still
belonging to the estate, and twice the probable amount to be realized on the sale of the
real estate ordered to be sold.

§ 5728. The bond must be conditioned that the executor or administrator shall
faithfully execute the duties of the trust according to law.

§ 5729. When two or more persons are appointed executors or administrators,
the judge of the probate court must require -ind take a separate bond from each of them.

8§ 5730. The bond shall not be void upon the first recovery, but may be sued and
recovered upon from time to time, by any person aggrieved, in his own name, until the
whole penalty is exhausted.

8 5731. In all cases where bonds are required to be given, under this title, the
officer taking the same must require the sureties to accompany it with an affidavit that
they are each residents and householders or freeholders within the territory, and are each
worth the sum specified in the bond, over and above all their just debts and liabilities,
exclusive of property exempt from execution; but when' the amount specified in the bond
exceeds one thousand dollars, and there are more than two sureties thereon, they may
state in their affidavits that they are severally worth amounts less than that expressed in
the bond, if the whole amount be equivalent to that of two sufficient sureties, and the
affidavits thereof must be attached to, and filed and recorded with the bond. All such
bonds must be approved by the judge of the probate court before being filed and
recorded. Before the judge of the probate court approves any bond required under this
title, and after its approval he may of his own motion, or upon the motion of any person
interested in the estate, supported by affidavit that the sureties or some one or more of
them are not worth as much as they have justified to, issue a citation, requiring such
sureties to appear before him, at a designated time and place, to be examined touching
their property and its value; and the judge must, at the same time, issue a notice to the
executor or administrator, requiring his appearance on the return of the citation; and on
its return he may examine the sureties and such witnesses as may be produced, touching
the property of the sureties and its value; and if, upon such examination, he is satisfied
that the bond is insufficient, he must require sufficient additional security.

8 5732. If sufficient security be not given within the time fixed by the judge's
order, the right of such executor or administrator to the administration shall cease, and
the person next entitled to the administration on the estate, who will execute a sufficient
bond, must be appointed to the administration.

8 5733. When it is expressly provided in the will that no bond shall be required

Bond waived by will. Of the executor, letters testamentary may

s. 83, Prob. C.
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issue and sales of real estate be made and confirmed without any bond, unless the court,
for good cause, require one to be executed; but the executor may, at any time afterward,
if it appears from any cause necessary or proper, be required to file a bond as in other
cases.

8§ 5734. Any person interested in an estate may, by verified petition, represent to
the judge of the probate court that the sureties of the executor or administrator there of
have become, or are becoming insolvent or that they have removed or are about to
remove from this territory, or that from any other cause the bond is insufficient, and ask
that further security be required.

8 5735. If the judge is satisfied that the matter requires investigation, a citation
must be issued to the executor or administrator, requiring him to appear, at a time and
place to be therein specified, to show cause why he should not give further security. The
citation must be served personally on the executor or administrator, at least five days
before the return day. If he has absconded, or cannot be found, it may be served by
leaving a copy of it at his last place of residence, or by such publication as the judge may
order.

8 5736. On the return of the citation, or at such other time as the judge may
appoint, he must proceed to hear the proofs and allegations of the parties. If it
satisfactorily appears that the security is from any cause insufficient, he may make an
order requiring the executor or administrator to give further security, or to file a new
bond, in the usual form, within a reasonable time, not less than five days.

8§ 5737. If the executor or administrator neglects to comply with the order within

Suspension of powers the time prescribed, the judge must, by order, revoke his letters, and his authority must

s. 88, Prob. C.
Judge must make
inquiry in to
sufficiency of bond.
s. 89, Prob. C.

Release of surety

thereupon cease.

8 5738. When a petition is presented praying that an executor or administrator
be required to give further security, or to give bond where, by the terms of the will no
bond was originally required, and it is alleged on oath that the executor or administrator
is wasting the property of the estate, the judge may, by order, suspend his powers until
the matter can be heard and determined.

8 5739. When it comes to his knowledge that the bond of any executor or

on application. administrator is, from any cause, insufficient, the judge of the probate court, without any

s. 90, Prob. C. application, must cite him to appear and show cause why he should not give further
security, and must proceed thereon as upon the application of any person interested.

Release allowed when. 8 5740. When a surety of any executor or administrator desires to be released

s. 91, Prob. C. from responsibility on account of future acts, he may make application by petition to the

judge of the probate court for relief. The judge must issue a citation to the executor or
administrator, to be served personally upon him, requiring him to appear at a time and
place to be therein specified, and give other security. If lie has absconded, left or removed
from the territory, or cannot be found after due diligence and inquiry, service may be
made as provided when the citation is to require further security.

8 5741. If new sureties be given to the satisfaction of the judge, he may
thereupon make and enter an order that the sureties who applied for relief shall not be
liable on their bond for any subsequent act, default or misconduct of the executor or
administrator.
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8 5742. If the executor or administrator neglects or refuses to give new sureties,
to the satisfaction of the judge, on the return of the citation, or within such reasonable
time as the judge shall allow, unless the surety making the application shall consent to a
longer extension of time, the judge must, by order, revoke his letters.

8§ 5743. The applications authorized by the nine preceding sections of this
chapter, may be heard and determined out of term time; and all orders made therein must
be entered upon the minutes of the court.

ARTICLE 7.-SPECIAL ADMINISTRATORS, THEIR POWERS AND

DUTIES.
Section. Section.
5744, Special administrators appointed, when. 5748. Duties of special administrator.
5745. How appointed. 5749. Suspension by regular appointee.
5746. Preference given. 5750. Special administrator must render
5747. Bond of special administrator. account.

8 5744. When there is delay in granting letters testamenttary, or of
administration, from any cause, or when such letters are granted irregularly, or no
sufficient bond is filed as required, or when no application is made for such letters, or
when an administrator or executor dies, or is suspended or removed, the judge of the
probate court must appoint a special administrator to collect and take charge of the estate
of the decedent, in whatever county or counties the same may be found, and to exercise
such other powers as may be necessary for the preservation of the estate.

8§ 5745. The appointment may be made out of term time, and without notice, and
must be made by entry u on the minutes of the court specifying the powers to be exercise
by the administrator. Upon such order being entered, and after the person appointed has
given bond, the judge must issue letters of administration to such person, in conformity
with the order in the minutes.

8 5746. In making the appointment of a special administrator, the judge must
give preference to the person entitled to letters testamentary or of administration, but no
appeal must be allowed from the appointment.

8 5747. Before any letters issue to any special administrator, he must give bond,
in such sum as the judge may direct, with sureties to the satisfaction of the judge,
conditioned for the faithful performance of his duties; and he must take the usual oath,
and have the same indorsed on his letters.

5748. The special administrator must collect and preserve serve for the executor
or administrator all the goods, chattels, debts and effects of the decedent, all incomes,
rents, issues and profits, claims and demands, of the estate, must take the charge and
management of, enter upon and preserve from damage, waste and injury, the real estate,
and for such and all necessary purposes may commence and maintain or defend suits and
other legal proceedings, as an administrator; he may sell such perishable property as the
probate court may order to be sold, and exercise such other powers as are conferred upon
him by his appointment, but in no case is he liable to an action by any creditor on a claim
against the decedent.

8§ 5749. When letters testamentary or of administration on the estate of the
decedent have been granted, the powers of the
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special administrator cease, and he must forthwith deliver to the executor or administrator
all the property and effects of the decedent in his hands; and the executor or administrator
Special administrator may prosecute to final judgment any suit commenced by the special administrator.
must render account .8 5750. The special administrator must render an account, on oath of his
s. 100, Prob. C. proceedings, in like manner as other administrators are required to do.

ARTICLE 8.-WILLS FOUND AFTER LETTERS OF ADMINISTRATION
GRANTED, AND MISCELLANEOUS PROVISIONS.

Section. Section.

5751. Letters of administration revoked. 5755. Resignation of executor or adminis.

5752. Succession to rights and powers. trator.

5753. Surviving executor or administrator. 5756. Previous acts valid.

5754. When all become incompetent. 5757. Proof of appointment.
Letters of adinistration
revoked. 8 5751. If, after granting letters of administratlon on the ground of intestacy, a
s.101, Prob. C. will of the decedent is duly proved and allowed by the court, the letters of administration

must be revoked, and the power of the administrator ceases, and he must render an
account of his administration within such time as the court shall direct.

Succession to the 5752. In such case, the executor or the administrator with the will annexed, is

rights and possessionsentitled to demand, sue for, recover and collect all the rights, goods, chattels, debts and

s. 102, Prob. C. effects of the decedent remaining unadministered, and may prosecute to final judgment
any suit commenced by the administrator before the revocation of his letters of
administration.

Summoning executor § 5753. In case any one of several executors or administrators, to whom letters

or administrator are granted, dies, becomes lunatic, is convicted of an infamous crime, or otherwise

complexes duties.  becomes incapable of executing the trust, or in case the letters testamentary or of

s. 103, Prob. C. administration are revoked or annulled, with respect to any one executor or administrator,
the remaining executor or administrator must proceed to complete the execution of the
will or administration.

When all become 8 5754. If all such executors or administrators die or become incapable, or the

incompetent,successor power and authority of all of them are revoked, the probate court must issue letters of

most be appointed.  administration, with the will annexed or otherwise, to the widow or next of kin, or others,

s. 104, Prob. C. in the same order and manner as is directed in relation to original letters of
administration. The administrators so appointed must give bond in the like penalty, with
like sureties and conditions as hereinbefore required of administrators, and shall have the
like power and authority.

Resignation of 8 5755. Any executor or administrator may, at any time, by writing, filed in the
administator or probate court, resign his appointment, having first settled his accounts and delivered up
executor all the estate to the person whom the court shall appoint to receive the same. If, however,
Liability. by reason of any delays in such settlement and delivering up of the estate, or for any other
s. 105, Prob. C. cause, the circumstances of the estate or the rights of those interested therein require it,

the court may, at any time before settlement of accounts and delivering up of the estate is
completed, revoke the letters of such executor or administrator, and appoint in his stead
an administrator, either special or general, in the same manner as is directed in relation to
original letters of administration. The liability of the outgoing executor or administrator,
or of the sure
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ties on his bond, shall not be in any manner discharged, released or affected by such
appointment or resignation.

Previous acts are void. 5756. All acts of an executor or administrator, as such, 1 Before the revocation

s. 106, Prob. of his letters testamentary or of administrai ion, are as valid, to all intents and purposes,
as if such executor ur administrator had continued lawfully to execute the duties of leis
trust.

Proof of appointment. 85757. A transcript from the minutes of the court, showing the appointment of

s. 107, Prob. C. any person as executor or administrator together with the certificate of the judge, under
his hand and the seal of his court, that such person has given bond and qualified, and that
letters testamentary or of administration have been issued to him and have not been
revoked, shall have the same effect in evidence as the letters themselves.

ARTICLE 6.-REMOVALS AND SUSPENSIONS IN CERTAIN CASES.

Section. Section.

5758. Embezzlement by executor or adminis- 5761. Attendance of executor or administra
trator. tor compelled.

5759. Citation on suspension. 5762. Notice of proceedings by publication.

5760. Hearing of the issues.
Embezzlement by

executor or administrator. 8 5758. Whenever the judge of the probate court has reason to believe, from his

s. 108, Prob. C. own knowledge or from credible information, that any executor or administrator has
wasted, embezzled or mismanaged, or is about to waste or embezzle the property of the
estate committed to his charge, or has committed or is about to commit a fraud upon the
estate, or is incompetent to act, or is permanently removed from the territory, or has
wrongfully neglected the estate, or has long neglected to perform any act as such
executor or administrator, he must, by an order entered upon the minutes of the court,
suspend the powers of such executor or administrator until the matter is investigated.

Citation on suspension. 8§ 5759. When such suspension is made, notice thereof must be given to the

s. 109, Prob. C. executor or administrator, and he must be cited to appear and show cause why his letters
should Hot be revoked. If he fail to appear in obedience to the citation, or, if appearing,
the court is satisfied there exists cause for his removal, his letters must be revoked, and
letters of administration granted anew as the case may require.

Hearing of the issues. 8 5760. At the hearing, any person interested in the estate may appear and file
s. 110, Prob. C. his allegations in writing, showing that the executor or administrator should be removed,

to which the executor or administrator may demur or answer, as hereinbefore provided,
and the court must hear and determine the issues raised.

Attendance of executor 8 5761. In the proceedings authorized by the preceding three sections, for the

or administrator may removal of an executor or administrator, the court may compel his attendance by

be compelled. attachment, and may compel him to answer questions, on oath, touching his adminis-

s. 112, Prob. C. tration, and upon his refusal to do so, may commit him until he obey, or may revoke his
letters, or both.

Notice of proceedings § 5762. If any executor, administrator or guardian has absconded or conceals

given by publication, himself or has removed or absented himself from the territory, notice may be given him

when. of the pendency of any proceedings in which he is interested in any court, by publication,

$2,c.106,1883. in such manner as the court may direct, and the court may proceed upon such notice as if

the citation had been personally served.
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Inventory of estate.
s. 113, Prob. C.

Appraisers to be

appointed.
s. 114, Prob C.

Oath of appraisers
Their duties.
s. 115, Prob. C.

Inventory contain
accounts of moneys
received.

CHAPTER 4.
OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF
DECEDENTS.
Article. Section.  Article. Section.
1. Inventory, appraisement and 2. Embezzlement and surrender of
possession of estate............ 5763-5773 property of the estate....... 5774-5777

ARTICLE 1.-INVENTORY, APPRAISEMENT AND POSSESSION OF

ESTATE.
Section. Section.
5763. Inventory of estate. 5769. Return of inventory.
5764. Appraisers to be appointed. 5770. Refusal to return inventory.
5765. Oath of appraisers- Their duties. 5771. Additional inventory.
5766. Inventory to contain accouut of moneys 5772. Possession of property is in executor or
received. administrator.
5767. Executor's personal debt. 5773 Term of possession.

5768. Bequest to executor.

8 5763. Every executor or administrator must make and return to the court, at its
first term after his appointment, a true inventory and appraisement of all the estate of the
decedent, except the homestead, if any, which has come to his possession or knowledge.

5764. To make the appraisement, the judge must appoint three disinterested
persons, any [two] of whom may act, who are entitled to receive a reasonable
compensation for their services, not to exceed two dollars per day, to be allowed by the
court. The appraisers must, with the inventory, file a verified account of their services
and disbursements. If any part of the estate is in any other county, the same appraisers
may proceed to view and appraise the same, or other appraisers in that county may be
appointed to perform that duty, by the judge of the probate court of the county in which
the letters were issued, as he may deem best, and the like report must be made in each
case direct to the probate court of the county which issued the letters.

8 5765. Before proceeding to the execution of their duty, the appraisers must
take and subscribe an oath, to be attached to the inventory, that they will truly, honestly,
and impartially appraise the property exhibited to them, according to the best of their
knowledge and ability. They must then proceed to estimate and appraise the property;
each article must be set down separately, with the value thereof in dollars and cents, in
figures, opposite to the articles respectively; the inventory must contain all the estate of
the decedent, real and personal, except the homestead, a statement of all debts,
partnerships and other interests, bonds, mortgages, notes and other securities for the pay-
ment of money belonging to the decedent, specifying the name of the debtor in each
security, the date, the sum originally payable, the indorsements thereon, if any, with their
dates, and the sum which, in the judgment of the appraisers, may be collected on each
debt, interest or security.

8 5766. The inventory must also contain an account of all moneys belonging to
the decedent, which have come to the hands of the executor or administrator, and if none,
the fact must be so stated in the inventory. If the whole estate consists of money, there

s. 116, Prob. C. need not be an appraisement, but an inventory must be made and returned as in other
cases.

Executor's personal debt. 85767. The naming of a personas executor does not thereby discharge him from

s. 117, Prob. C. any just claim which the testator has against him, but the claim must be included in the

inventory, and the
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executor is liable for the same, as for so much money in his hands, when the debt or
demand becomes due.

Request to executor. 8 5768. The discharge or bequest in a will of any debt or demand of the testator
s.118, Prob. C. against the executor named, or any other person, is not valid against the creditors of the

decedent, but is a specific bequest of the debt or demand. It must be included in the
inventory, and, if necessary, applied in the payment of the debts. If not necessary for that
purpose, it must be paid in the same manner and proportion as other specific legacies.

Return of inventory. 85769. The inventory must be signed by the appraisers, and the executor or
s. 119, Prob. C. administrator must take and subscribe an oath, before an officer authorized to administer

oaths, that the inventory contains a true statement of all the estate of the decedent which
has come to his knowledge and possession, and particularly of all money belonging to the
decedent, and of all just claims of the decedent against the affiant. The oath must be
indorsed _upon or annexed to the inventory.

Refusal to return § 5770. If an executor or administrator neglects or refuses to return the
inventory. inventory within the time prescribed, or within such further time, not exceeding two
s. 120, Prob. C. months, which the judge shall, for a reasonable cause, allow, the court may, upon notice,

revoke the letters testamentary or of administration, and the executor or administrator is
liable on his bond for any injury to the estate, or any person interested therein, arising
from such failure.

Additional inventory. 8 5771. Whenever property not mentioned in an inventory that is made and
s. 121, Prob. C. filed, comes to the possession or knowledge of an executor or. administrator, he must

cause the same to be appraised in the manner prescribed in this article, and an inventory
thereof to be returned within two months after the discovery; and the making of such
inventory may be enforced, after notice, by attachment or removal from office.
Possession of all 8§ 5772. The executor or administrator is entitled to the possession of all the real
property in executor and personal estate of the decedent, and to receive the rents and profits of the real estate,
or administrator. except the realty and improvements thereon properly belonging to the homestead, and
s.122, Prob. C. such personal property as is reserved by law to the widow and children of the decedent,
or either of them, until the estate is settled or until delivered over by order of the probate
court to the heirs or devisees; and must keep in good tenantable repair all houses,
buildings, and fixtures thereon, which are under his control. The heirs or devisees may
themselves, or jointly with the executor or administrator, maintain an action for the
possession of the real estate, or for the purpose of quieting title to the same, against any
one except the executor or administrator.

Term of such 8 5773. Unless it satisfactorily appears to the probate court that the rents, issues
possession. and profits of the real estate for a longer period are necessary to be received by the
s.123, Prob. C. executor or administrator wherewith to pay the debts of the decedent, or that it will

probably be necessary to, sell the real estate for the payment of such debts, at the end of
ten months from the first publication of the notice to creditors, the court must direct the
executor or administrator to deliver possession of all the real estate to the heirs at law or
devisees.
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ARTICLE 2.-EMBEZZLEMENT AND SURRENDER OF PROPERTY OF

Embezzlement before

THE ESTATE.

Section. Section.
5774. Embezzlement before letters granted. 5776. Commitment of person cited.
5775. Complaint in embezzlement. 5777. Account for property by third persons.

letters of administration § 5774. If any person before the granting of letters testamentary or of

are granted.
s. 124, Prob. C.

Complaint on
embezzlement.
s. 125, Prob. C.

Commitment of

person cited.
s. 126, Prob. C.

Account for property

by third persons.
s. 127, Prob. C.

administration, embezzles or alienates any of the moneys, goods, chattels or effects of a
decedent, he is chargeable therewith, and liable to an action by the executor or
administrator of the estate, for double the value of the property so embezzled or alienated,
to be recovered for the benefit of the estate.

8 5775. If any executor, administrator, or other person interested in the estate of
a decedent, complains to the probate court, on oath, that any person is suspected to have
concealed, embezzled, smuggled, conveyed away, or disposed of any moneys, goods or
chattels of the decedent, or has in his possession or knowledge, any deeds, conveyances,
bonds, contracts, or other writings which contain evidences of, or tend to disclose the
right, title, interest or claim of the decedent to any real or personal estate, or any claim or
demand, or any lost will, the judge may cite such person to appear before the probate
court, and may examine him, on oath, upon the matter of such. complaint, if he can be
found in the territory. But if cited from another county, and he appears and is found
innocent, his necessary expenses must be allowed him out of the estate.

8 5776. If the person so cited refuses to appear and submil to an examination, or
to answer such interrogatories as may be put to him, touching the matters of the
complaint, the court may, by warrant for that purpose, commit him to the county jail,
there to remain in close custody until he submits to the order of the court or is discharged
according to law. If, upon such examination, it appears that he has concealed, embezzled
smuggled, conveyed away, or disposed of any moneys, goods of chattels of the decedent,
or that he has in his possession of knowledge any deeds, conveyances, bonds, contracts or
other writings, tending to disclose the right, title, interest or claim of the decedent to any
real or personal estate, claim or demand, of any lost will of the decedent, the probate
court may make ar order requiring such person to disclose his knowledge thereof to the
executor or administrator, and may commit him to the county jail, there to remain until
the order is complied with, of he is discharged according to law; and all such
interrogatories and answers must be in writing, signed by the party examined and filed in
the probate court. The order for such disclosure made upon such examination, is prima
facie evidence of tht right of such administrator to such property in any action brought for
the recovery thereof; and any judgment recoverec therein must be for double the value of
the property as assessee by the district court or jury, or for return of the property, an(
damages in addition thereto, equal to the value of such property In addition to the
examination of the party, witnesses may be produced and examined on either side.

8 5777. The probate judge, upon the complaint, on oath, o any executor or
administrator, may cite any person who has been entrusted with any part of the estate of
the decedent, to ap pear before such court and require him to render a full account on
oath, of any moneys, goods, chattels, bonds, accounts, o: other property or papers
belonging to the estate, which have
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PROBATE CODE. Homestead.

come to his possession in trust for the executor or administrator, and of proceedings
thereon; and if the person so cited refuses to appear and render such account, the court
may proceed against him as provided in the preceding section.

CHAPTER 5.
OF THE HOMESTEAD, AND OF THE ALLOTMENT OF PERSONAL
PROPERTY.
Section. Section.
5778. Property delivered to the family at ~ 5782. Allowance for the family.
once. 5783. Allowance is a preferred claim.
5779. Additional allotment to widow and ~ 5784. Who receives the property set apart.
children. 5783. Summary administration, when.
5780. Selection of the homestead. 5786. Widows separate property.
5781. Homestead exempt from debt or

liability.

Property to be delivered

to the family at once.
s. 128, Prob. C.

s.1,c.108, 1881.

Additional allotment

to widow and childre

s. 129, Prob. C.

8 5778. Upon the death of either husband or wife, the survivor may continue to
possess. and occupy the whole homestead until it is otherwise disposed of according to
law; and upon, the death of both husband and wife the children may continue to possess
and occupy the whole homestead until the youngest child becomes of age. [See chapter
23 of the political code.] And in addition thereto the following personal property must be
immediately delivered by the executor or administrator to such surviving wife or
husband, and child or children, and is not to be deemed assets, namely:

1. All family pictures.

2. A pew or other sitting in any house of worship.

3. A lot or lots in any burial ground.

4. The family bible and all school books used y the family, and all other books
used as a part of the family library not exceeding in value one hundred dollars.

5. All wearing apparel and clothing of the decedent and his family.

6. The provisions for the family necessary for one year's supply, either provided
or growing, or both; and fuel necessary for one year.

7. All household and kitchen furniture, including stoves, beds, bedsteads and

bedding, not exceeding one hundred and fifty dollars in value.
The executor or administrator must make a separate and distinct inventory of all the
personal property specified in this section, by articles, and opposite each article give the
appraised value of the same, in dollars and cents, as given in the general inventory of the
appraisers appointed by the court and return the same to the probate court, and no such
property shall be liable for any prior debts or claims whatever.

5779. In addition to the property mentioned in the preceding section, there shall

n.also be allowed and set apart to the surviving wife or husband, or the minor child or
children of the decedent, all such personal property or money as is exempt by law from
levy and sale on execution or other final process from any court, to be, with the
homestead, possessed and used by them; and the executor or administrator must make
and return a separate and distinct inventory thereof in the same manner as required for the
property mentioned in the preceding section, and no such property shall be liable for any
prior debts, or claims against the decedent, except when there are no assets thereunto
available for the payment of the necessary expenses
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PROBATE CODE. 8§ 5750-5755

Selection of the
homestead.

s. 130, Prob. C.
Homestead exempt
from debt or liability.
s. 131, Prob. C.
Allowance for

the family.
s. 132, Prob. C.

Allowance is a

preferred claim.
s.133, Prob. C.

Who receives the
roperty set apart.
s. 134, Prob. C.

of his last illness, funeral charges and expenses of administration.

5780. If no homestead has been selected, marked out, platted and recorded, as
provided by the homestead law, the judge of tho probate court must cause the same to be
done according to the provisions of said law.

5781. The homestead is not subject to the payment of any debt or liability
contracted by or existing against the husband and wife, or either of them, previous to or at
the time of the death of such husband or wife, except as provided in the law relating to

§ 5782. If the amount so as aforesaid set apart be less than that allowed, and
homesteads.insufficient for the support of the widow and children, or either, or, if there
be no such personal property to be set apart, and if there be other estate of the decedent,
the court may in its discretion make such reasonable allowance out of the estate as shall
be necessary for the maintenance of the family, according to their circumstances, during
the progress of the settlement of the estate, which in case of an insolvent estate, must not
be longer than one year after granting letters testamentary or of administration.

8 5783. Any allowance made by the court in accordance with the provisions of
this chapter must be paid in preference to all other charges, except funeral charges or
expenses of administration -; and any such allowance, whenever made, may, in the
discretion of the court, take effect from the death of the decedent.

§ 5784. When personal property is set apart for the use of the family, in
accordance with the provisions of this chapter, if the decedent left a widow or surviving
husband, and no minor child, such property is the property of the widow or surviving
husband. If the decedent left also a minor child, the one-half of such property shall
belong to the widow or surviving husband, and the other half to the minor child; and if
the decedent left more than one minor child, the one-third of such property shall belong
to the widow or surviving husband and the remainder in equal shares to the minor
children, and if the decedent left no widow or surviving husband, such property shall
belong to the minor child, or, if more than one minor child, to them in equal parts.

Summary administration § 5785. If, upon the return of the inventory of the personal estate of an intestate,

when estate does,
not exceed fifteen
hundred dollars.
s. 135, Prob. C.

it appears that the value of the whole personal estate does not exceed the sum of fifteen
hundred dollars, the probate court, by a decree for that purpose, must assign for the use
and support of the widow and minor child, or children, if there be a widow or minor
child, and if no widow then for the children, if there be any, the whole of the estate, after
the payment of the funeral expenses, the expenses of the last sickness, and expenses of
the administration, and there must be no further proceedings in the admistration unless
further estate be discovered; and when it so appears that the value of the whole estate
does not exceed the sum of three thousand dollars, it is in the discretion of the probate
court to dispense with the regular proceedings, or any part thereof prescribed in this
chapter, and there must be had a summary administration of the estate, and an order of
distribution thereof at the end of six months after the issuing of letters; the notice to
creditors must be given to present their claims within four months after the first publica.
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tion of such notice, and those not so presented are barred as in other cases.

Widow's separate property. 8 5786. If the widow has a maintenance derived from her own property equal to

s. 136, Prob. C.

Notice to creditors

to present claims.
s. 137, Prob. C.

the portion set apart to her by the preceding sections of this chapter, the whole property
so set apart, other than her right in the homestead, must go to the minor children.

CHAPTER 6.
OF CLAIMS AGAINST THE ESTATE.

Section. Section.
5787. Notice to creditors to present claims. 5800. Action pending at death.
5788. Time for filing claims 5801. Partial allowance of claim.
5789. Proof of notice and want of same. 5802. Effect of judgment against administra
5790. Claims not presented in time. tor or executor.
5791. Proof of claims. 5803.Judgmentbefore death--How collected.
5792. Allowance of claims not proved. 5804. Death after verdict-Judgment not a
5793. Claim by probate judge. lien.
5794. Allowance and rejection of claims 5805. Reference of claim to referee.
5795. Claims filed in court. 5806. Duties of the referee.
5796. Suit on rejected claim. 5807. Costs against representative.
5797. Claims barred cannot be allowed. 5808. Claim by executor or administrator.
5798. Presentment of claim must be made 5809. Neglect to give notice to creditors.

before suit. 5810. Statement of claims.
5799. Vacancy iu administration not included 5811. Payment of claims not due.

in limitation.

§ 5787. Every executor or administrator must, immediately after his
appointment, cause to be published in some newspaper of the county, if there be one, if
not, then in such newspaper as may be designated by the court, a notice to the creditors of
the decedent, requiring all persons having claims against him to exhibit them, with the
necessary vouchers, to the executor or administrator, at the place of his residence or
business, to be specified in the notice. Such notice must be published as Often as the
judge shall direct, but not less than once a week for four weeks. The judge may also
direct additional notice by publication or posting. In case such executor or administrator
resigns, or is removed, before the time expressed in the notice, his successor must give
notice only for the unexpired time allowed for such presentation.

Time for filing claims. § 5788. The time expressed in the notice must be six months after its first

s. 138, Prob. C.

Proof of notice and
record of same.
s. 139, Prob. C.

Claims not presented
in time allowed

are barred.

s. 140, Prob. C.
s.1,c.107, 1881,

publication, when the estate exceeds in value the sum of five thousand dollars, and four
months when it does not.

8 5789. After the notice is given, as required by the preceding section, a copy
thereof, with the affidavit of due publication, or of publication and posting, must be filed,
and upon such affidavit or other testimony to the satisfaction of the court, an order or
decree, showing that due notice to creditors has been given, must be made by the court
and entered in the minutes and recorded.

§ 5790. If a claim arising upon a contract heretofore made be not presented
within the time limited in the notice, it is barred forever, except as follows: If it be not
then due, or if it be contingent, it may be presented within one month after it becomes
due or absolute; if it be made to appear by the affidavit of the claimant, to the satisfaction
of the executor or administrator and the judge of the probate court, that the claimant had
no notice as provided in this chapter, by reason of being out of the territory, it may be
presented at any time before a decree of distribution is entered; a claim for a deficiency
remaining unpaid after a sale of property of the estate mortgaged or pledged must be
presented within one month after such deficiency is ascer

978



Claims Against the Estate. PROBATE CODE. § 5791-5799

Proof of claims.
s. 141, Prob. C.

Claims paid when not

tained. All claims arising upon contracts hereafter made, whether the same be due, not
due or contingent, must be presented within the time limited in the notice; and any claim
not so presented is barred forever; provided, however, that when it is made to appear by
the affidavit of the claimant, as above provided, that he had no notice by reason of being
out of the territory, it may be presented as therein provided; provided further, that nothing
in this section, nor in this act contained, shall be construed to prohibit the right or limit
the time of foreclosure of mortgages upon real property of decedents, whether heretofore
or hereafter executed, but every such mortgage may be foreclosed within the time and in
the mode prescribed by the code of civil procedure, except that no balance of the debt
secured by such mortgage remaining unpaid after foreclosure shall be a claim against the
estate, unless such debt was presented as required by this code.

§ 5791. Every claim which is due when presented to the administrator must be
supported by the affidavit of the claimant or some one in his behalf, that the amount is
justly due, that no payments have been made thereon which are not credited, and that
there are no offsets to the same, to the knowledge of the claimant or affiant. If the claim
be not due when presented, or be contingent, the particulars of such claim must be stated.
When the affidavit is made by a person other than the claimant, he Must set forth in the
affidavit the reason why it is not made by the claimant. The executor or administrator
may also require satisfactory vouchers or proofs to be produced in support of the claim. If
the estate is insolvent, no greater rate of interest shall be allowed upon any claim, after
the first publication of notice to creditors, than is allowed by law on judgments obtained
in the district court.

§ 5792. When it shall appear, upon the settlement of the accounts of any

proved and allowed. eXxecutor or administrator, that debts against the deceased have been paid without the

s. 142, Prob. C.

Claim by probate

judge-Proceedings.
s. 143, Prob. C.

Allowance and

rejection of claims.
s. 144, Prob. C.

affidavit and allowance prescribed by the preceding section, and shall be proven by com
petent evidence to the satisfaction of the probate court that such debts were justly due,
were paid in good faith, that the amount paid was the true amount of such indebtedness
over and above all payments or set offs, and that the estate is solvent, it shall be the duty
of the said court to allow the said sums so paid in the settlement of said accounts.

5793. Any judge of the probate court may present a claim against the estate of a
decedent, for allowance, to the executor or administrator thereof; and if the executor or
administrator allows or rejects the claim, he must, in writing, present the same to the
county clerk of the county, who shall thereupon be substituted in the settlement of said
estate in place of the probate judge, as provided by law. and the judge of the probate
court presenting such claim, in case of its rejection by the executor or administrator, or by
such county clerk, acting as judge, has the same right to sue in a proper court for its
recovery as other persons have when their claims against an estate are rejected.

85794. When a claim accompanied by the affidavit required in this chapter is
presented to the executor or administrator, he must indorse thereon his allowance or
rejection, with the day and date thereof. If he allow the claim, it must be presented to the
judge for his approval, who must, in the same manner, indorse upon it his allowance or
rejection. If the executor or
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Claims filed in court
s. 145, Prob. C.

Suit on rejected
claim must be

brought, when.
s. 146, Prob. C.

Claims barred cannot

administrator, or the judge refuse or neglect to indorse such allowance or rejection for ten
days after the claim has been presented to him, such refusal or neglect is equivalent to a
rejection on the tenth day; and if the presentation be made by a notary, the certificate of
such notary, under seal, is prima facie evidence of such presentation and rejection. If the
claim be presented to the executor or administrator before the expiration of the time
limited for the presentation of claims, the same is presented in time, though acted upon
by the executor or administrator, and by the judge, after the expiration of such time.

8 5795. Every claim allowed by the executor or administrator, and approved by
the judge, or a copy thereof, as hereinafter provided, must, within thirty days thereafter,
be filed in the probate court, and be ranked among the acknowledged debts of the estate
to be paid in due course of administration. If the claim is founded on a bond, bill, note,
or any other instrument, a copy of such instrument must accompany the claim, and the
original instrument must be exhibited if demanded, unless it is lost or destroyed, in which
case the claimant must accompany his claim by his affidavit, containing a copy or
particular description of such instrument, and stating its loss or destruction. If the claim
or any part thereof is secured by a mortgage or other lien which has been recorded or
filed according to law in the office of the register of deeds of the county in which the land
affected by it lies, it is sufficient to describe the mortgage or lien, and refer to the date of
its filing and volume, and page of its record. If, in any case, the claimant has left any
original voucher in the hands of the executor or administrator, or suffered the same to be
filed in court, he may withdraw the same when a copy of the same has been already, or is
then, attached to his claim A brief description of every claim filed must be entered by the
judge in the register, showing the name of the claimant, the amount and character of the
claim, rate of interest, and date of allowance.

8 5796. When a claim is rejected, either by the executor or administrator, or the
judge of the probate court, the holder must bring suit in the proper court, to wit, before a
justice of the peace, or in the district court, according to its amount, against the executor
or administrator, within three months after the date of its rejection, if it be then due, or
within two months after it becomes due, otherwise the claim is forever barred.

8 5797. No claim must be allowed by the executor or administrator, or by the

be allowed. judge, which is barred by the statute of limitations. When a claim is presented to the

s. 147, Prob. C. judge for his allowance, he may, in his discretion, examine the claimant and others, on
Presentment of claim 0ath, and hear any other legal evidence touching the validity of the claim.

must be made before suit. § 5798. No holder of any claim against an estate shall maintain any action

s. 148, Prob. C. thereon, unless the claim is first presented to the executor or administrator.

Vacancy in administration § 5799. The time during which there shall be a vacancy in the administration,

not included in must not be included in any limitation herein prescribed.

limitation. 8 5800. If an action is pending against the decedent at time of his death,
s. 149, Prob. C. the plaintiff must in like manner present his claim to the executor or administrator, for

Action pending at death.allowance or rejection, authenticated as required in other cases; and no recovery shall

s. 150, Prob. C.
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be had in the action unless proof be made of the presentation required.

Partial allowance of claim. 8 5801. Whenever any claim is presented to an' executor or administator, or to

s. 151, Prob. C.

Effect of judgment
against executor
and administrator.
s. 152, Prob. C.

the judge of the probate court, and he is willing to allow the same in part, he must state in
his endorsement the amount he is willing to allow. If the creditor refuse to accept the
amount allowed in satisfaction of his claim, he shall recover no costs in an action
therefor, brought against the executor or administrator, unless he recovers a greater
amount than that offered to be allowed.

5802. A judgment rendered against an executor or administrator, in the district
court or before a magistrate, upon any claim for money against the estate of his testator or
intestate, only establishes the claim in the same manner as if it had been allowed by the
executor or administrator, and the judge of the probate court, and the judgment must be
that the executor or administrator pay, in due course of administration, the amount
ascertained to be due. A certified transcript of the judgment must be filed in the probate
court. No execution must issue upon such judgment, nor shall it create any lien upon the
property of the estate, or give to the judgment creditor any priority of payment.

Judgments before death 5803. When any judgment has been rendered for or against the testator or

-How collected.
s. 153, Prob. C.

Death after verdict

-Judgment not a lieu.
s. 154, Prob. C.

intestate in his life-time, no execution shall issue thereon after his death, except:

1. In case of the death of the judgment creditor, upon the application of his
executor or administrator, or successor in interests.

2. In case of the death of the judgment debtor, if the judgment be for the
recovery of real or personal property, or the enforcement of a lien thereon.
A judgment against the decedent for the recovery of money, in must be presented to the
executor or administrator, like any other claim. If the execution is actually levied upon
any property of the decedent before his death, the same may be sold for the satisfaction
thereof, and the officer making the sale must account to the executor or administrator for
any surplus in his hands.

8 5804. A judgment rendered against a decedent, dying after verdict or decision
on an issue of fact, but before judgment is rendered thereon, is not a lien on the real
property of the decedent, but is payable in due course of administration.

Reference of claim to referee. ~ § 5805. If the executor or administrator doubts the correctness of any claim

s. 155, Prob. C.

presented to him, he may enter into an agreement, in writing, with the claimant, to refer
the matter in controversy to some disinterested person, to be approved by the judge of the
probate court. Upon filing the agreement, and approval of the judge of the probate court,
in the office of the clerk of the district court for the county or judicial subdivision in
which the letters testamentary or of administr